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Fawaz Maarouf
Senior Attorney

Fawaz has over a decade of experience in the oil and gas industry and has
facilitated a range of complex oil, gas, mineral, and commercial real
property matters for his clients. His previous experience as a real estate
attorney and a landman allows him to quickly identify effective and
creative solutions for surface and mineral title defects. Fawaz earned his
bachelor’'s degree from the University of Central Oklahoma and his J.D.
from Southern Methodist University Dedman School of Law. He is licensed to
practice in Texas.
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Six flags over Texas

« Spain (1519-1685; 1690-1821)

* France (1685-1690)

« Mexico (1821-1836)

* Republic of Texas (1836—1845)

« United States (1845-1861; 1865—present)

- Confederate States of America (1861-1865)
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Historical background

« Under the laws of Spain and Mexico,
mines and their metals or minerals did
not pass by the ordinary grant of the
land without express words of
designation.

« The Congress of the Republic of Texas
adopted this rule. A patentee of land
before 1866 therefore had no interest
in the minerals in the land unless that
interest was expressly granted,
however...




Constitution of 1876

» Article VI, Section 2 established the perpetual public school fund, stating the
following:

« “All funds, lands and other property heretofore set apart and appropriated for the support of
public schools; all the alternate sections of land reserved by the State out of grants heretofore
made or that may hereafter be made to railroads, or other corporations, or any nature
whatsoever; one-half of the public domain of the State, and all sums of money that may come
to the State from the sale of any portfion of the same, shall constitute a perpetual public school

fund.”

- Article XIV, Section 7 released all mines and minerals, stating the following:

« “The State of Texas hereby releases to the owner or owners of the soil all mines and minerals that
may be on the same, subject to taxation as other property.”



Constitution of 1876

« Set aside more than 42,500,000 acres of unsold land as “public free school
land,” and provided that the sales of those lands would be set aside in a permanent fund to
finance the provision of schools in Texas.

* Provided that the State released to the owners of lands previously sold “all mines and mineral
substances” under their lands. This same provision was included as an article in the Revised Statutes
of 1895.

« Thus, the State of Texas decided that, unlike Spain and Mexico (and the ROT), it would not retain title
to minerals under lands it sold for settflement and development.



1895 Land Acts

« After September 1, 1895, Texas sold lands pursuant to various acts, and under
those acts, the State classified the land before sale as either “grazing land,” “mineral land,”
“agricultural land,” or *tfimber land.”

« Almost all lands not previously sold by the State by 1895 were in west Texas, and the State classified
most of those lands as “mineral lands.” If the lands were “mineral-classified,” the statuses provided
that the State must retain all minerals when it was sold.

« The Actrequired that when an application was made to purchase “mineral lands,” a waiver must
be filed that there was no such minerals located on the land. Acts 1895, 24 Leg., R.S. ch. 127.



Early leasing of state lands

« Surface owners were originally paid 10 cents per acre annually during life of
lease to compensate for surface damages

* Vestige of the past: Current act still says, “no oil or gas rights shall be sold or leased for a delay
rental during the primary term of less than 10 cents per acre per year plus royalty.”

« During the first west Texas oil boom, the landowners weren't too happy with this arrangement

* Inresponse, the legislature passed...
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Relinquishment Act of 1919

« Enacted July 31, 1919

« The language of the Relinquishment Act provided the following:
* It made the owner of the soil (the surface owner) the agent for leasing the land for oil and gas
development.
* Inlieu of surface damages, and as compensation for acting as agent, the surface owner would
be awarded an undivided fifteen-sixteenths of the minerals.
« The State would retain only a 1/16 free royalty.

+ The Agent was authorized to sell or lease the oil and gas in place with the one restriction being
the State was to receive 10 cents per acre as arental, as well as its 1/16 royalty.

« Soon after challenged as unconstitutional because those lands were supposed to be set aside for
the public school fund
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Greene v. Robinson (1928)

+ Key issue: Is the Relinquishment Act of 1919 constitutional under the Texas
Constitutione

* Instead of striking down the Relinquishment Act of 1919 as unconstitutional, the Texas Supreme
Court construed the Act in a way that would pass constitutional muster and held that it did not
relinquish the oil and gas to landowners.

« There is no vesting of title or interest in the oil and gas in the owner of the soil.

+ The payments made to the owner of the soil and just payments in lieu of damage to the sail.

« Compensation under the lease is to be paid equally to the State and the owner of the soill.
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Greene v. Robinson (1928)

« Key takeaways:
1. Surface owner owns no oil and gas. No vesting occurred under Relinquishment Act.
2. State owns 100 percent of mineral estate in Relinquishment Act lands.

3. All payment to surface owners are liquidated damages payments, not payment of sale
proceeds of State-owned oil and gas.

4. 50/50 Rule: All lease benefits and compensation split equally between State of Texas and
surface owner.

- The general rule derived from Greene is that the owner of the surface lands subject to the
Relinquishment Act is a leasing agent for the State, enfitled to one-half of the benefits of said lease,
and those benefits and agency run with the land.

* Landowners still not happy, so...
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Relinquishment Act
of 1931

« Vested title in the landowners as to 15/16 of all minerals
underlying their lands

« Constitutionality again quickly challenged and act declared
unconstitutional in Empire Gas & Fuel Co. v. State (1932)
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1931 Land Sales Act

« However, the same legislature was successful in amending the Relinquishment
Act of 1919, ultimately ending the era of the Relinquishment Act.

« The 1931 Land Sales Act provided that thereafter public free school lands would be sold with @
reservation of the 1/16 of all minerals as a free royalty to the State.

* Relinquishing to the owner of the soil the remaining 15/16 of all oil and gas (See Tex. NAT. REs.
CODE ANN. § 52.171)

« Therefore, for any sales of land thereafter, the controlling legislation would be the 1931 Land Sales
Act wherein the surface owner would act as agent for the State, and the State would receive a

1/16 free royalty.
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Bottom line of the
Relinquishment Act

* Net outcome:
* For sales of mineral-classified public free school lands after
September 1, 1895, but before the Land Sales Act of 1931,
the State owns 100 percent of the minerals in fee.

« Surface owner has the right to lease those lands and receive
one-half of bonus, rentals, and royalty (for acting as agent and
in lieu of surface damages).

 Limitation:
* Lease must be on form approved by GLO
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GLO standard Relinquishment Act lease form

Austin, Texas

General Land Office
Relinguishment Act Lease
Form Revised 7/16 - 12

OIL AND GAS LEASE
NOD.
THIS OIL AND GAS LEASE is made and entered into to be effective {the “effective date™}, by and between the State of Texas,
acting by and through its agent,
whose address is:
said agent herein referred to as the owner of the soil (whether one or more) (“'owner of the soil”), and ("Lessee™),
whase address is:

1. GRANTING CLAUSE; RESERVATION; BONUS. For good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and the
covenants contained herein, the State of Texas, scting by and through the owner of the soil, hereby demises, grants, leases and lets unto Lesses the non-exclusive right to
explore for, and the exclusive nght to preduce and take, (il and/or Gas from the Leased Premises (defined below) on the terms and conditions set out in this lease. Lessee’s
night hereunder to explore for Oil and Gas from the Leased Premises s non-exclusive. The Texas General Land Office (the “GLO™) expressly retains and reserves the
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Relinquishment Act lease

« Leasing guidelines:
« A primary term of more than five years
* May not encompass more than four full sections, or 2,560 acres
« A "Mother Hubbard” or “coverall” clause in the lease is not acceptable
« Private land and Relinquishment Act land may not be included in the same lease
+ Top leasing forbidden; cannot execute new lease while prior lease still in effect

- Collateral agreements forbidden (i.e., no surface use agreements, easements, etc.); everything
must be in the lease

«  Alease must adequately reflect the actual consideration paid or promised for the lease. The State
and the surface owner must share equally in all consideration paid under the lease. However, the
surface owner may waive or defer his or her share of the bonus. At any time after preapproval and
before filing with the GLO, the adequacy of the consideration may be reassessed by the
commissioner.
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Agency relationship

« The Relinquishment Act creates an agency relationship

between the owner of the soil and the State of Texas. (See Tex.
NAT. RES. CODE ANN. § 52.171).

1985 amendment codified in TEX. NAT. RES. CODE ANN. § 52.189
(b):

« YAn owner of the soil owes the State a fiduciary duty and ¢
duty of utmost good faith... Any conflict of interest must be

resolved by putting the interests of the State before the
interests of the owner of the soil.”
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Agency relationship

- Surface owner owes the State fiduciary duty of utmost good
faith

« Must act in the State’s best interest (duty to lease on good
terms to a good operator)

« |f Commissioner determine that the surface owner has
breached duty, may request Attorney General file an action to
enforce

* May be liable for punitive damages
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Self-dealing prohibited

« Surface owner cannot lease tfo:
1. Family members or corporations in which he is principal
stockholder

2. Himself or a nominee

« Exception:

* May request approval of the Board for authority to execute
such a lease. Must execute a sworn affidavit that owner will
not receive any benefit under a lease that will not be
shared with the Permanent School Fund.
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Unavailable owner

* Relinquishment Act addresses this scenario specifically in Section 52.186.

« If deemed unavailable by the terms of the statute, agency rights are forfeited and the oil and
gas can be leased under the procedure for leasing unsold surveyed public school lands.

« Subsection (b) explains the requirements in which an owner may be legally deemed
unavailable.

1.
2.

3.

>

Operator proves up unavailability under the statute

Commissioner provides written notice to the owner of the soil explaining the
consequences of finding him “unavailable”

Notice is sent to the owner’s last known address and provided by publication
The owner of the soil has 30 days to contact the GLO

If no reply, agency rights are terminated and process goes to sealed bid by School Land
Board

Two-year redemption period for surface owner if he can prove improper nofice
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Conveyancing of Relinquishment Act lands

« General rule: Mineral deeds and mineral reservations from surface owners for
Relinquishment Act lands are void.

McDonald v. Dees, 15 S.W.2d 1075 (Tex Civ. App — El Paso 1929)

« Because the Court in Greene established that the owner of the soil had no right to the oil and gas in
place, the owner cannot sell the minerals as he could if he were a true mineral owner.

See Greene; State v. Magnolia Pefroleum Co., 173 S.W.2d (Tex Civ. App — San Antonio 1943)
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Conveyancing of Relinquishment Act lands

« Exception: Surface owner may convey/reserve lease benefits under an existing
lease.

Lemar, et al. v. Garner, 121 Tex. 503 (1932)

« A surface owner’s rights or benefits, including rentals, royalties, and bonuses, under an existing oll
and gas lease may be conveyed or reserved apart from the surface rights, but said rights or benefits
revert to the current surface owner upon expiration of said existing lease.

Id. at 509.

« The surface owner cannot, however, make an assignment of a perpetual royalty that will outlast the
existing oil and gas lease of convey or reserve any sort of royalty if no oil and gas lease is in
existence.

Lewis v. Oates, 195 SW.2d 123 (1946)
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Free royaltly leasing

* In some later patents, the State reserves a free royalty
« Seen mainly in patents of “scrap file” lands

« A free royalty is freated the same as an NPRI; the mineral owner
executes the lease and the State only participates if there is
production
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Free royaltly leasing

« Permanent School Fund gains revenue from a portion of
production depending on the particular free royalty
reservation, which is usually 1/16 or 1/8 free royalty interest.
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Sample Relinquishment Act patent

Dated: February Tth, 1921.
to Filed: Febresry 18th, 1921.
Recorded: Vol. 1, pp 450,
A« P. Johnson. Patent Reoy-, Dimmit Co., T ex.
Consideration;

sssssl, Fat l. Haff, Governor of the State aforesaid, by virtue of
the power vested in me by laow, and In accordance with the lawe of sald
Stato in such cave mede and ;rrn‘uiﬂa:l. do by those precente grant to L.
F. Johnson, hig heirs or asaigns, forever, Fifty-one & 49,100 (51.48)
sores of Lani, situated and described as follows:

In t County, known as Survey 68, S. F. 18347, A. P. Johnson,
about 19 1/E milea 3 zﬁ' N of the County Seat, Booght and fully paid
for an the nppll.ﬂauou of As Ps Johnson £iled ln the General Lapd 0f-
fioce January 24, 3921, unier the laws regulating the sale of Publis
Free Sohool Land.

Begilnning at a stk. & mid. the 8. Be cor. of Sor. 17, blk. 5, Qert.
2750, I. & G. Ne By. Co., Bame belng the 8. W. oor. of Sur. BaDe
Blk; Thance W 600 vre to a stake for the Y. W. cor. of this sar., Bams
belng a reentrant cor. in asld Sur. No. L7; Thenoe 8 153 vra to a atake
in the ¥. line of G. Denton m.:r. Ho. 67 at a post 1300 vre. § of 'ﬂh
8. We oors of ssid Sur. Ho. 17; Thenoe E., along the H. lins of sald

G. Denton Survey 67, 1900 vra io s stake for Cor., being cor., bm
680 vra ¥ of tha 8. E. oor. of paid Survey 24. Thence N 155 vra to

steke for oor., being the H. B. cor, of this pur. and belng & reantrafl
gor. in said sur. 24; Thenos W 1300 vra to the place of begloning.

futha.t may be in the above duﬂm mab-_
Jeat tn w-r 81 Aot approved July 31, 1919, and other minsrals are
resarved to the Tund to which the land belongs.

Hersby relinguishing to him i the Sald A. P. Johnats and
or assl forevar, all the right and tifle in and %o oDald Ianfd hersto-
fora he, ud. ebsgd by the snid Stete, amd I do hereby issoe ‘Ihh
Latter Patent for the same. e

In Testimony lhlnot. I have cansed the seal of the State to be
affixed, as well as the Beal of the Ganexal I.unﬂ. 0ffioe.

Done at the City of Amatin, on the Seventh day of !-hmnr;r ,Ln ‘the
yoar of our Lord (ne Thousand Eight Fundred and Twenty-one.

Pat M. Neff, Governor.
J. Te Robinson, Commimalonar of Gan.
Land 0ffice. )
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Sample free royalty patent

Vol. 3s- B No. 367

In Thr Name of the State of Texan

@o All to Bhom These Presents Shall Come, Know Pe:

I JOHN CONNALLY , Gaversgr of the Stato atoresald, by virtuo of the power vested in me by

law snd fu ascordance with the laws of sald Siste In euch case made and provided, do by (hess Dressats Gramt to
WESLEY WEST HIS

heirs and asslgns forever, FORTY NINE AND 50/100 (49.50) wcres of land situsted and deseribed

ae follows in DIMMIT County, kpown as S. F, 16184,

Wesley West, about 26 miles South 35° West from Carrizo Springs, Texas.

Bought sad fully peid for ou the application of mmy west fled io the

General Lana Offics August 8, 1964 under the laws regulating the sale of Publle Free School land,
and under the provisions of an Act approved June 19, 1939, amending the laws
relating to the sale of unsurveyed School Land.

at a with 2 brass cap in top marked "1581-
W. West-13" for the northwest commer of Survey #13 in Block 7, for I. & G.

W. RR. Company, as patented, and in the east line of Survey #1581 for C. & M.
RR. Company; and from the monument - an old 1-1/2 inch pipe warked "B7-102-13"
bears south no g 36 mi ds west 140 varas:

Thence north no deg: 36 md 2 ds east, along the east line
of said Survey #1581, a distance of 1786-96/100 varas to a concrete monument
with a brass cap in top marked "l581-W.West-7* set to replace an old 1-1/2 inch
pipe marked "B7-7-3" for southwest corner of Survey #7, I.n Block 7 for I. & G, M.
RR. Company, as pabenbod;

Thence south 89 & 25 54 ds east, along the south line
of said survey #7, B d.hsmnm of 140-3/10 varas to a concrete monument with a
brass cap in top mma "W.West-~7-8" for the northwest dérnar of survey #8, in
said Block 7; 4

Thence south no d 04 32 ds west 1784-63/100 varas to
a concrete monument with a brass cap in top marked “W.West-8-13*, set in the north
line of Section 13'in said Block 7 as patented; s

Thence south' 89 d 45 48 west, along the north line of
said Survey #13, a distance of 164-9/10 varas to the place of beginning.

One-oighth of all oil, gas, sulphur and all other lpm:au is reserved as
a Frec Royalty to the State. -
¥
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