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About the speaker

Fawaz has over a decade of experience in the oil and gas industry and has 
facilitated a range of complex oil, gas, mineral, and commercial real 
property matters for his clients. His previous experience as a real estate 
attorney and a landman allows him to quickly identify effective and 
creative solutions for surface and mineral title defects. Fawaz earned his 
bachelor’s degree from the University of Central Oklahoma and his J.D. 
from Southern Methodist University Dedman School of Law. He is licensed to 
practice in Texas.
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Six flags over Texas

Constitution of 1876

1895 Land Acts

Early leasing of state lands

Land Sales Act of 1931

Relinquishment Act of 1919



Six flags over Texas
• Spain (1519–1685; 1690–1821)

• France (1685–1690)
• Mexico (1821–1836)
• Republic of Texas (1836–1845)

• United States (1845–1861; 1865–present)
• Confederate States of America (1861–1865)
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Historical background
• Under the laws of Spain and Mexico, 

mines and their metals or minerals did 
not pass by the ordinary grant of the 
land without express words of 
designation.

• The Congress of the Republic of Texas 
adopted this rule. A patentee of land 
before 1866 therefore had no interest 
in the minerals in the land unless that 
interest was expressly granted, 
however…
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Constitution of 1876
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• Article VII, Section 2 established the perpetual public school fund, stating the
following:

• “All funds, lands and other property heretofore set apart and appropriated for the support of 
public schools; all the alternate sections of land reserved by the State out of grants heretofore 
made or that may hereafter be made to railroads, or other corporations, or any nature 
whatsoever; one-half of the public domain of the State, and all sums of money that may come 
to the State from the sale of any portion of the same, shall constitute a perpetual public school 
fund.”

• Article XIV, Section 7 released all mines and minerals, stating the following:
• “The State of Texas hereby releases to the owner or owners of the soil all mines and minerals that 

may be on the same, subject to taxation as other property.”



Constitution of 1876
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• Set aside more than 42,500,000 acres of unsold land as “public free school
land,” and provided that the sales of those lands would be set aside in a permanent fund to
finance the provision of schools in Texas.

• Provided that the State released to the owners of lands previously sold “all mines and mineral 
substances” under their lands. This same provision was included as an article in the Revised Statutes 
of 1895.

• Thus, the State of Texas decided that, unlike Spain and Mexico (and the ROT), it would not retain title 
to minerals under lands it sold for settlement and development.



1895 Land Acts
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• After September 1, 1895, Texas sold lands pursuant to various acts, and under
those acts, the State classified the land before sale as either “grazing land,” “mineral land,” 
“agricultural land,” or “timber land.”

• Almost all lands not previously sold by the State by 1895 were in west Texas, and the State classified 
most of those lands as “mineral lands.” If the lands were “mineral-classified,” the statuses provided 
that the State must retain all minerals when it was sold.

• The Act required that when an application was made to purchase “mineral lands,” a waiver must 
be filed that there was no such minerals located on the land. Acts 1895, 24th Leg., R.S. ch. 127.



Early leasing of state lands
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• Surface owners were originally paid 10 cents per acre annually during life of
lease to compensate for surface damages

• Vestige of the past: Current act still says, “no oil or gas rights shall be sold or leased for a delay 
rental during the primary term of less than 10 cents per acre per year plus royalty.”

• During the first west Texas oil boom, the landowners weren’t too happy with this arrangement

• In response, the legislature passed…



Relinquishment Act of 1919
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• Enacted July 31, 1919

• The language of the Relinquishment Act provided the following:
• It made the owner of the soil (the surface owner) the agent for leasing the land for oil and gas 

development.
• In lieu of surface damages, and as compensation for acting as agent, the surface owner would 

be awarded an undivided fifteen-sixteenths of the minerals.
• The State would retain only a 1/16 free royalty.
• The Agent was authorized to sell or lease the oil and gas in place with the one restriction being 

the State was to receive 10 cents per acre as a rental, as well as its 1/16 royalty.

• Soon after challenged as unconstitutional because those lands were supposed to be set aside for 
the public school fund



Greene v. Robinson (1928)
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• Key issue: Is the Relinquishment Act of 1919 constitutional under the Texas
Constitution?

• Instead of striking down the Relinquishment Act of 1919 as unconstitutional, the Texas Supreme 
Court construed the Act in a way that would pass constitutional muster and held that it did not 
relinquish the oil and gas to landowners.

• There is no vesting of title or interest in the oil and gas in the owner of the soil.
• The payments made to the owner of the soil and just payments in lieu of damage to the soil.
• Compensation under the lease is to be paid equally to the State and the owner of the soil.



Greene v. Robinson (1928)
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• Key takeaways:
1. Surface owner owns no oil and gas. No vesting occurred under Relinquishment Act.
2. State owns 100 percent of mineral estate in Relinquishment Act lands.
3. All payment to surface owners are liquidated damages payments, not payment of sale 

proceeds of State-owned oil and gas.
4. 50/50 Rule: All lease benefits and compensation split equally between State of Texas and 

surface owner.
• The general rule derived from Greene is that the owner of the surface lands subject to the 

Relinquishment Act is a leasing agent for the State, entitled to one-half of the benefits of said lease, 
and those benefits and agency run with the land.

• Landowners still not happy, so…



Relinquishment Act
of 1931
• Vested title in the landowners as to 15/16 of all minerals 

underlying their lands
• Constitutionality again quickly challenged and act declared 

unconstitutional in Empire Gas & Fuel Co. v. State (1932)
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1931 Land Sales Act
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• However, the same legislature was successful in amending the Relinquishment
Act of 1919, ultimately ending the era of the Relinquishment Act.

• The 1931 Land Sales Act provided that thereafter public free school lands would be sold with a 
reservation of the 1/16 of all minerals as a free royalty to the State.

• Relinquishing to the owner of the soil the remaining 15/16 of all oil and gas (See TEX. NAT. RES. 
CODE ANN. § 52.171)

• Therefore, for any sales of land thereafter, the controlling legislation would be the 1931 Land Sales 
Act wherein the surface owner would act as agent for the State, and the State would receive a 
1/16 free royalty.



Bottom line of the 
Relinquishment Act
• Net outcome:

• For sales of mineral-classified public free school lands after 
September 1, 1895, but before the Land Sales Act of 1931, 
the State owns 100 percent of the minerals in fee.

• Surface owner has the right to lease those lands and receive 
one-half of bonus, rentals, and royalty (for acting as agent and 
in lieu of surface damages).

• Limitation:
• Lease must be on form approved by GLO
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GLO standard Relinquishment Act lease form
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Relinquishment Act lease
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• Leasing guidelines:
• A primary term of more than five years
• May not encompass more than four full sections, or 2,560 acres
• A “Mother Hubbard” or “coverall” clause in the lease is not acceptable
• Private land and Relinquishment Act land may not be included in the same lease
• Top leasing forbidden; cannot execute new lease while prior lease still in effect

• Collateral agreements forbidden (i.e., no surface use agreements, easements, etc.); everything 
must be in the lease

• A lease must adequately reflect the actual consideration paid or promised for the lease. The State 
and the surface owner must share equally in all consideration paid under the lease. However, the 
surface owner may waive or defer his or her share of the bonus. At any time after preapproval and 
before filing with the GLO, the adequacy of the consideration may be reassessed by the 
commissioner.



Agency relationship
• The Relinquishment Act creates an agency relationship 

between the owner of the soil and the State of Texas. (See TEX. 
NAT. RES. CODE ANN. § 52.171).

• 1985 amendment codified in TEX. NAT. RES. CODE ANN. § 52.189 
(b):

• “An owner of the soil owes the State a fiduciary duty and a 
duty of utmost good faith… Any conflict of interest must be 
resolved by putting the interests of the State before the 
interests of the owner of the soil.”
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Agency relationship
• Surface owner owes the State fiduciary duty of utmost good 

faith
• Must act in the State’s best interest (duty to lease on good 

terms to a good operator)
• If Commissioner determine that the surface owner has 

breached duty, may request Attorney General file an action to 
enforce

• May be liable for punitive damages
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Self-dealing prohibited
• Surface owner cannot lease to:

1. Family members or corporations in which he is principal 
stockholder

2. Himself or a nominee
• Exception:

• May request approval of the Board for authority to execute 
such a lease. Must execute a sworn affidavit that owner will 
not receive any benefit under a lease that will not be 
shared with the Permanent School Fund.
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Unavailable owner
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• Relinquishment Act addresses this scenario specifically in Section 52.186.
• If deemed unavailable by the terms of the statute, agency rights are forfeited and the oil and 

gas can be leased under the procedure for leasing unsold surveyed public school lands.
• Subsection (b) explains the requirements in which an owner may be legally deemed 

unavailable.
1. Operator proves up unavailability under the statute
2. Commissioner provides written notice to the owner of the soil explaining the 

consequences of finding him “unavailable”
3. Notice is sent to the owner’s last known address and provided by publication
4. The owner of the soil has 30 days to contact the GLO
5. If no reply, agency rights are terminated and process goes to sealed bid by School Land 

Board
6. Two-year redemption period for surface owner if he can prove improper notice



Conveyancing of Relinquishment Act lands
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• General rule: Mineral deeds and mineral reservations from surface owners for
Relinquishment Act lands are void.

McDonald v. Dees, 15 S.W.2d 1075 (Tex Civ. App – El Paso 1929)

• Because the Court in Greene established that the owner of the soil had no right to the oil and gas in 
place, the owner cannot sell the minerals as he could if he were a true mineral owner.

See Greene; State v. Magnolia Petroleum Co., 173 S.W.2d (Tex Civ. App – San Antonio 1943)



Conveyancing of Relinquishment Act lands
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• Exception: Surface owner may convey/reserve lease benefits under an existing
lease.

Lemar, et al. v. Garner, 121 Tex. 503 (1932)

• A surface owner’s rights or benefits, including rentals, royalties, and bonuses, under an existing oil 
and gas lease may be conveyed or reserved apart from the surface rights, but said rights or benefits 
revert to the current surface owner upon expiration of said existing lease.

Id. at 509.
• The surface owner cannot, however, make an assignment of a perpetual royalty that will outlast the 

existing oil and gas lease of convey or reserve any sort of royalty if no oil and gas lease is in 
existence.

Lewis v. Oates, 195 S.W.2d 123 (1946)



Free royalty leasing
• In some later patents, the State reserves a free royalty
• Seen mainly in patents of “scrap file” lands
• A free royalty is treated the same as an NPRI; the mineral owner 

executes the lease and the State only participates if there is 
production
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Free royalty leasing
• Permanent School Fund gains revenue from a portion of 

production depending on the particular free royalty 
reservation, which is usually 1/16 or 1/8 free royalty interest.
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Sample Relinquishment Act patent
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Sample free royalty patent
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